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BEFOR: THE STATE BOARD OF EQUALI ZATI ON
OF Taz STATE OF CALIFORNIA

In the Katter of the Appeal of ;
FEILTON H. ESBERG COMPANY )

Appear ances:
For Appellant: Dan S. Hewitt, Attorney at Law

For Respondent: w.). Wal sh, Assistant Franchise Tax
Conmmi ssioner; Harrison Harkins,
Assi stant Franchise Tax Counse

This appeal is made pursuant to Section 25 of the Bank
and Corporation Franchise Tax Act %Chapter 13, Statutes of
1929, as anended) from the action of the Franchise Tax Com
m ssioner in overruling the protest of rlton H, Esberg Com
pany to a proposed assessment of an additional tax in the
amount of $2,575.,06 for the taxable year ended Decenber 31,
1936, baseg upon the income of the conpany for the year ended
Decenber 31, 1935.

The proposed assessment arose from the disallowance by
the Conmi ssioner of a deduction in the ambunt of $63,638.03
claimed by the Appellant in its return of income for the year
1935 on account of the worthlessness of certain shares of
stock in the East Land Conpany. The Commi ssioner contends
that the stock actually becane worthless prior to 1935 and
that, accordingly, the loss was not sustained during the incone
year 1935 withrn the meaning of Section 8 of the Bank and
Corporation Franchise Tax Act.

During the latter part of 1934 the sole asset of the East
Land Conpany was one parcel of real estate, which was nortgaged
to secure an indebtedness of $400,000, an amount far in excess
of the market value of the property. Negotiations were carried
on between the conﬁany and the nortgagee for the satisfaction
of the liability through the transfer to the latter of the rea
estate and a sumof rmoney. To obtain the necessary funds the
conpany levied assessments upon its shares, assessnents in the
amounts of $42,857.14 and §3,122.86 being paid by the Appellant
on Novenber 21, 1934, and Decenber 20, 1934, respectively. In
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January, 1935, the real estate and the sum of 160,000 were
transferred to the mortgegee in satisfaction of the indebted-
ness. |mmediately thereafter, the conpany was dissolved and
its rena|n|n% assets, consisting of $1,580.80 in cash, dis-
tributed to the sharehol ders, the Appellant receiving $395. 20.
The $63,638,03 claimed as a deduction for 1935 represents the
Appellant's-investment in the East Land Conpany shares on
Decenber 31, 1933.

Al t hough the ap‘:)eal coul d doubtl|ess be disposed of on the
ground that the Appellant has failed to sustain the burden of
est abl i shi n% that the shares of the East Land Conpany did not
becone worthless prior to January 1, 1935 (see Appeal of Bertine
T. _Johnson, June 16, 1942), in our opinion the evidence af-
firmatively and concl usively establishes the unsoundness of the
Appel lant™s position. Kot only is it inconceivable that the
stock could have had any value after the decision was made in
1934 to turn over the conpanY's assets to its creditors. and
abandon the enterprise, but the fact that under the articles O
incor?oration of the East Land Conpany its sharehol ders could
be held personaII%/ liable for the payment of assessnents upon
their stock made the ownership of the stock a definite liability.

The | oss thus having bcen sustained not l|ater than 1934,
the deduction may not be taken in 1935 merely because the
assessments yielded slightly more than the amunt required to
di scharge the co_nBany fromliability and thus nade POSSI ble a
smal | cash distribution to its shareholders in the l[atter year.
See De _Loss v. Conm ssioner, 28 F. (2d) 803;_Schmidlap v. Com-
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nissloner, 96 F. (2d) 680.
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Pursuant to the views expressed in the opinion of the
Bﬁardf on file in this proceeding, and good cause appearing
therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Commissioner, in overruling
the protest of rilten Il. Esberg Conpany to a proposed assess-
ment of an additional tax in the anpunt of $2,575.06 for the
taxabl e year ended Decenber 31, 1936, based upon the inconme of
sai d cowpany for the year ended Decenber 31, 1935, pursuant to
Chapter 13, Statutes of 1929, as anended, be and the sane is

her eby sustai ned.

Done at Sacramento, California, this 16th day of Decenber,
1942, by the State Board of Equalization.

R Z. Collins, Chairmn

Ceorge R _Reilly, lember

Harry B. Ril ey, Member
ATTEST:  Dixwell L. Pierce, Secretary
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